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SECURITIES AND EXCHANGE §
COMMISSION §
§
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§

VS. § NO. 3-98-CV-2689-M
§
FUNDING RESOURCE GROUP §
a/k/a FRG TRUST, ET AL. §
§
Defendants. §

FINDINGS AND RECOMMENDATION OF THE
UNITED STATES MAGISTRATE JUDGE

Michael J. Quilling, as Receiver for Robert Cord and Winterhawk West Indies, Ltd., has
filed his final report and proposed distribution plan. This matter has been referred to United States
Magistrate Judge Jeff Kaplan for recommendation pursuant to 28 U.S.C. § 636(b) and a standing
order of reference dated June 16, 2000.

I

This is a civil action brought by the SEC against 16 defendants and 13 equity relief
defendants arising out of the sale of non-existent "prime bank" securities. The SEC alleges that
defendants raised more than $14 million from unwitting investors by making false representations
about the use and safety of investor proceeds and the expected rate of return on their investments.
This conduct, if proved, constitutes a violation of the federal securities laws.! As relief, the SEC

seeks a permanent injunction, disgorgement, and civil penalties.

! The SEC alleges violations of Sections 5(a), (¢) & 17(a) of the Securities Act of 1933, 15 U.S.C. §§
77e(a), (c) & 77q(a), Section 10(b) of the Securities and Exchange Act of 1934, 15 U.S.C. § 78j(b), and Securities
and Exchange Commission Rule 10b-5, 17 C.F.R. § 240.10b-5. (PIf. Third Am. Compl. { 3).



Robert Cord a/k/a Robert Franklin Schoonover, Jr. and his wholly owned corporation,
Winterhawk West Indies, Ltd. ("Winterhawk"), are named defendants in this case. On November
13, 1998, Michael J. Quilling was appointed as Receiver for Cord and Winterhawk. The order
of appointment provides, in relevant part:

The Temporary Receiver shall take custody, possession and control

of any and all assets, monies, securities and properties, real and

personal, tangible and intangible, of whatever kinds and description,

and wherever situated, belonging to [Cord and Winterhawk] . . .

(hereinafter referred to as "Receivership Assets"), as well as any

documents relating to the Receivership Assets.
ORDER APP. TEMP. RECEIVER, 11/13/98at2. To date, the Receiver has recovered $2,192,839.51
in assets traceable to Cord and Winterhawk.* Costs of administration to date total $370,353.50.
This leaves $1,822,486.01, less outstanding attorney's fees and accounting expenses, available for
distribution to 45 investors on a pro rata basis. The Court previously approved claims totaling
$6,909,198.97, which means that each investor would receive approximately 25.7% of their
claim.

The Receiver was ordered to post a copy of his final report and proposed distribution plan
on his website with instructions to all interested parties that any objections must be filed by August
6, 2001. No objections have been received by the Receiver or the Court. A hearing was held on
August 17,2001. The Receiver notified all interested parties of the hearing date by posting notice
on his website. No one appeared at the hearing or otherwise objected to the report and proposed

distribution plan. The Securities and Exchange Commission, through its regional counsel, has

consented to the relief sought.

2 These assets include: (1) property that was the subject of an in rem forfeiture proceeding in the United
States District Court for the Southern District of Texas, United States v. A Certain Tract of Land, et al., No. H-97-
3600; and (2) settlement proceeds recavered in two lawsuits filed by the Receiver, Michael J. Quilling v. Richard
Parker, et al., No. 3-99-CV-1929-M and Michael J. Quilling v. Texas Coastal Bank, et al., No. 3-99-CV-1504-M.



IL.

In his final report and proposed distribution plan, the Receiver seeks authorization to: (1)
abandon certain assets and potential claims of the Cord/Winterhawk Estate; (2) pay $47,307.62
in attorneys's fees and $10,000.00 in accounting expenses; (3) reserve $5,000.00 inattorney's fees
necessary to close the Estate; (4) distribute all remaining receivership assets to investors on a pro

rata basis; and (5) be excused from preparing and filing a tax return on behalf of Robert Cord.

The Court will address each request in turn.
A.

The Receiver has identified the following assets and potential claims of the

Cord/Winterhawk Estate:

Name Amount
B.J. Transportation $404,570.14
Michael Brown $ 25,500.00
Michelle Crawford $ 107,817.45
Carolyn & Jimmy Hersman $ 228,652.65
Eugene Mallery $ 16,092.66
Max Grandfield Evan. Ass'n $ 5,000.00
Debbie & Wayne Melson $ 383,866.36
Sierra Trucking $ 31,000.00
Bearar Reports $ 6,665.00
Dell Capital Resources $ 20,000.00
Evergreen Consulting $ 183,140.00
Express Credit, Inc. $ 30,000.00
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United Chemical & Mineral $ 20,000.00

Comawa $ 5,000.00
VS Leasing Company $ 2,500.00
Sonny's Camp & Trailer $ 6,000.00

According to the Receiver, these claims should be abandoned because the costs of litigation
would likely exceed any potential recovery. The Court agrees. The Receiver advises that most
of the target defendants cannot be found or are judgment-proof. Others claim that they gave value
or benefit for the funds received and the Receiver has no evidence to the contrary. Accordingly,
the Court recommends that these assets and potential claims be abandoned.

B.

The Receiver seeks $47,307.62 for legal services performed and costs incurred on behalf
of the Cord/Winterhawk Estate from December 1, 2000 through August 17, 2001. The Court
finds that the time spent, services performed, expenses incurred, and hourly rates charged by the
Receiver are justified under the factors set forth in Johnson v. Georgia Highway Express, Inc.,
488 F.2d 714 (5th Cir. 1974). No upward or downward adjustment is warranted. Accordingly,
the Receiver should be authorized to pay the law firm of Quilling, Selander, Cummiskey &
Lownds, P.C. the sum of $47,307.62 in attorney's fees and expenses.

The Receiver also retained an accountant to prepare and file a final tax return for
Winterhawk West Indies, Ltd. at a cost of $10,000.00.> The Court finds that this is a reasonable

and necessary expense of the Receivership Estate. Therefore, the Receiver should be authorized

3 The Receiver is required to prepare and file a tax return for Winterhawk purusant to Treasury Regulation
1.6012-3(b)(4).



to pay the firm of Litzler, Senger, Shaw, McKinney & Dohmeyer the sum of $10,000.00 for
preparing this tax return.
C.

The Receiver estimates that he will incur another $5,000.00 in legal fees and expenses for
preparing and mailing distribution checks, performing final bank reconciliations, and
communicating with claimants. Although these fees and expenses are manifestly reasonable, only
$2,500.00 should be reserved from sums available for distribution. The remaining $2,500.00
should be paid to the Receiver from accrued interest on funds deposited in bank accounts of the
Estate.

D.

The Court previously approved 45 claims totaling $6,909,198.97. There is currently

$1,762,678.39 available for distribution on a pro rata basis. See SECv. Forex Asset Management

Co., 242 F.3d 325, 331 (5th Cir. 2001) (approving pro rata distribution to investors). Therefore,

each claimant should be paid as follows:

Claimant Amount of Claim Distribution Amount
Sue Bailey $ 35,000.00 $ 8,997.61
Ray & Shirley Barth $ 5,479.62 $ 1,408.67
Thomas & Charlotte Beville $ 5479.62 $ 1,408.67
J.R. & Betty Broadhurst $ 10,959.25 $ 2,817.34
Bill & Betty Burger $ 32,877.75 $ 8,452.03
Dennis Cates $ 127,371.45 $ 32,743.94
Robert & Joyce Cheatham $ 1534295 $ 3,944.28

Franklin & Sandra Crain $ 27,398.13 $ 7,043.36
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Wanda Pack $ 35,069.60 $ 9,015.50
Ed & Robin Peters $ 4,383.70 $ 1,126.94
David Pettman $ 163,000.00 $ 41,903.13
Pickles, LLC $ 183,000.00 $ 47,044.62
Aarti Raut $ 42,090.00 $ 10,820.26
Premanand Raut $ 21,045.00 $ 5,410.13
Steve & Debra Rives and $ 27,398.13 $ 7,043.36
Brent & Kathy Beall

Willie & Shirley Schoener $ 27,398.13 $ 7,043.36
Richard Simmons $ 190,760.76 $ 49,039.71
John Spranger $ 100,000.00 $ 25,707.44
Paul Tinsley $ 56,000.00 $ 8%.17°
William Wood $ 50,911.33 $ 13,088.00
Tom Wurst $ 183,000.00 $ 47,044.62
Mhaskar Yashanad $ 1,578.00 $ 40566
Leroy Yeagle $ 219,185.00 $ 56,346.86

The Receiver should issue distribution checks to each claimant in the amounts set forth
above. The checks shall be void if not cashed within 45 days from the date of issuance. The
Receiver should be authorized to send a cover letter to each claimant in the form attached to his

Teport.

* Tinsley's pro rata distribution should be $14,396.17, which is 25.7% of his $56,000.00 claim. However,
the Court previously ordercd Tinsely to reimburse the Receivership Estate $13,500.00. That order remains
unsatisfied. When this sum is deduced from Tinsely's gross distribution, the resulting net distribution is $896.17.



E.
Although the Receiver will prepare and file a final tax return on behalf of Winterhawk
West Indies, Ltd., he seeks an order excusing him from any such obligation with respect to Robert
Cord. This request should be granted. Treasury Regulation 1.6012-3(b)(S) provides:
A receiver who stands in the place of an individual must make the
return of income required in respect of such individual. A receiver
of only part of the property of an individual need not file a return,
and the individual must make his own return.
Treas. Reg. 1.6012-3(b)(5). Because the Receiver took possession of only a portion of Cord's
individual assets, he should not be required to prepare and file a tax return for Cord.
RECOMMENDATION
The Court should approve the Receiver's final report and proposed distribution plan in
accordance with the above recommendation.
The Receiver is ordered to post a copy of this report and recommendation on his website,

WWW.SEC RECEIVER.COM. Any claimant or interested party may file written objections to this

recommendation by August 31, 2001, The failure to file written objections shall bar the aggrieved

party from appealing the factual findings and legal conclusions of the magistrate judge that are
accepted or adopted by the district court, except upon grounds of plain error or manifest injustice.
See Douglass v. United Services Automobile Ass'n, 79 F.3d 1415, 1417 (5th Cir. 1996).

DATED: August 17, 2001.

ND STATES MAGISTRATE JUDGE



